ETHICS OPINION
RC-90-%2

QUESTION:
! "l. I am an attorney licensed to practice law in the State of Alabama;

2. I represented a client in the closing of = $50,0Q0 lean from
SRR D:nk of Bitminghanm, Alsbama;

3. Hy client has defaulted on said loan, and is now Buing §
Bank, inter alla, on the thaory that s Bank Begligently made the.

$50,000 losn to her in the first instance;

44 My client has alsg sued the business management consultant that
helped her aequire her loan, and I believe others, "At this time, there are
at least aix different law firms involved in the litigation;

‘S, . Though I am not 4 party to. the litigation, Pursuant to Rule 34,
‘ARCP, my client hes subpoenaed doguments from her file and certain of my
business records. ¥While I have no objections to delivering thege documentg
and recbr@s'to my elient, I do have some merioup ethical_cOncernp about

" complydng ‘with' my. clfent's subpoena, .

6, My client's'request for production of documents ig fraught with
ethical concerns, in lighit of the fact that Defendant SR Bank has
notified me that it ig entitled to be pregent at the time T comply with my
clieat's subpoena, and that it 4g entitled to the pame discovery which I
Frovide my client, : ’

7. It 18 most likely that oge or 21l of the attorneys for the parties
will want to depose me in order to discover communications which oecurred
before, during and after the closing of my client's CONRENREMY Bavk loan, I
would prefer not to be in'the position of having to constantly asgert an
attorney-client privilege during a deposition, or worae, be compelled to
seek conatant rulings ‘from the Court mg to vhether a particulasr Inquiry
would fwplicate privileged communications between me and my client,

8. I have {aformed my client that T will cooperate fully with the
paxties, once my professional and ethical concerns are regolved, .’

i
As I understood our conversation ogn Tuesday, you initfially advieed me to
obtaln a.walver of the attorney-client privilege between me and my client
before giving my elient any discovery, and that ebeent such a wvaiver, seek a

Court Order requiring me to releass the records and documents requested by
" my client, This I have already done."

x k &
. ANSWER: .
Pursuant to relevant provisions of the Code of Professional

Responsibility -and the Aules of Professional Conduet material generated
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during the course of an attorney-client relationship, i.e., the attorney's
vork product, nod which would be likely to be held in the file of an -
attorney, is privileged information Jnd not subjlect to general discovery
and /oy diocloaure. Rule 26, Alaoama Rules of Civil Procedure. Diaclosure
of that information to third put:ies vould be 1nappropr1nte nboont the
existence of certain specific conditions. including client consent or the
order of an appropriste court of law, ‘The Disciplinary Commipsion has, ip
the past, held that a client has 2 right to the material in the client's own
file (=ee the July 1985 Alabama Lawyer and/or Opinion RO-86- ~-02),
Accordingly, it is our opinion that, with or without subpoena, your client
has a8 right to request and to receibo documents from her file. In making
this statement we assume that there 15 no fee dispute between you and the
client and that the question of an attorney's lien relative to those pame

documents does not exist.

As to the client's right to certain of your "business records s we deem

'that to be & legal question beyond the scope of our. Jurisdiction and

Teview, However, and once again in accord with the ‘provisions of both the::
Gode'of Professional Reéponsibility and the Rules of Professional Conduct,
the client does have the right to complete discloaure regarding funds
recelved on her behalf and disbursed to or on her behelf. [Refer to DR -
9-102(B) (3) &nd Rule 1. 15(8) and (b)}. We consider the matter of NN
Bankts contention of entitlement to discovery of the same material to be a
legal queation beyond our purview, but we do believe that it is an ethical
requirement that you aooert the attorney-client privilege as _to these
materials until nuoh time as elither the elient walves her right to heve them
remain confidentinl or until such time ag an order from a court of competent
Jurisdietion hag been issued orderiog thelr diselopure’'to SemETTY.
Whether the assertion of the privilege requires & "question by queation®
assertion or a blanket assertion 15 n matter of eonjecture and beyond our
consideration, While it is not in the nature of a formal ethics opinion to

Euggest legal remedies, it doss oceur to the Commission that this matter

. wight be brought to a resolution; short of setting forth a question by

question or document by document objection, by seeking -a protective order to
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the entire work product or by seeking to have any sudpoenas fssued by third
parties vis~a-vis those same documenta quaahed. : %

- The obligntion of an attorney to uphold the attorney-client privilege s
high, but the documents nubjec: to the priviluge uhould nob unreanonably be
withheld from the client herself. ’Likewiae, should the client elect to
waive the privilege, or to act in such a wa} a6 to legally constitute
waiver, then the agttorney msy comply with any rezsonable request for

information.
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