ETHICS OPINION

RO-92-06

QUESTION:

Mobile attornmey, RE&E e, has requested an opinion on his use of
the following language in an ad about his certification by the National
Board of Trial Advocacy: .

Urhere are 9,300 attorney practicing law in the
State of Alabama. Only 19 of them have been
Poard certified by the National Board of Trial
Advocacy as a civil trial advocate. REEEIRED
% is one of these 19. If you meed the qual-
{fied artention of a law firm that handles per-
sonal Inj and wrongful death cases, call

R e & Assoclates today."

QUESTION ONE:
Can he use the above language or some variation of 1t?

QUESTION THO:

If the answer to Question Ome 1s no, what are the limits of advertising
certificatlon by the Natlonal Board of Trial Advocacy?

A

ANSWER QUESTICN ONE:

You may not use the ad as proposed. The Disciplinary Commission
believes that it is inherently misleading when one compares numbers of
lawyers certified by any organization with numbers who are not.

ANSWER QUESTION THO:

The Disciplinary Commission ig of the opinion that all advertising such
as this must be evaluated on its own. A4ny advertlsing which states more
than "Civil Trial Advocate — certified by the National Board of Trial
Ad#ocacy" or “Certified in Civil Trial Advecacy by the National Board of
Trial Advocacy" will probably not pass muster.

DISCUSSION:

Rule 7.7 of the Rules of Professiomal Conduct allows lawyers to advertise
that they have been certified by a certifying organization provided that
organlzation has been approved by the Dilsciplinary Commission in accordance

with guidellnes adopted under that rule. The National Board of Trial \
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Advocacy has been approved and lawyers are permitted to state that they have
been certified by the National Board of Trial Advocacy in thelr advertising
or on letterhead (see R0-87-45). The Disciplinary Commission has not
previously considered the extent to which a lawyer may expand upon the fact
of his certification or the significance of it. '

Lawyers are not unilaterally gelected for recognition by the Natdonal
Board of Trial Advocacy. They themselves make application and are certified
if they meet the Naticmal Board of Trial Advocacy's criteria. Only 1%
lawyers have potentially applied for certification. Hundreds of competent
civil lawyers have never applied for a certification. The fact that 2
lawyer 1s allowed to advertise his certification by the National Board of
Trial Advocacy does not obviate the basic rules on advertising set out in
Rule 7.1, l.e., tha; a lawyer shall not make & false or misleading
communication about the lawyer or the lawyer's services. By defimition, a
commuuication is "false or misleading" if it (1) contalns a misrepresentation
of a material fact or omits a necessary fact, (2) creates an unjustified
expectation about results, or {3) compares the quality of a lawyer's
services with the quality of other lawyer's services.

The ad proposed seems to run afoul of all three of these polnts. The
Disciplinary Commission believes that any ad regarding a lawyer's
certification by an organizatilon is misleading when it compareé, in any
faghion, the number of lawyers who are certified with the number who are
not. The numbers per se have no relationship to the quality of those
certified. Therefore, any ad which states more than the fact that the
lawyer is certified; i.e., "Civil Trial Advocate - certified by the National
Board of Trial hdvocacy" or "Certified in Clvil Trial Advocacy by the

National Board of Trial Advocacy" will be suspect.
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