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QUESTION:

"As you know, I serve as the Assistant District Attorney on a part-time
basils and also maintain a full-time civil practice in Higeeuiplg . On or
about January 6, 1993, JUSSSMENRANEES E0mQEP w25 shot by another hunter
while both were hunting on adjacent lands in Lefie® County, Alabama, The
decedent was from Jyggm, Alabama and Estate proceedings have been instituted
in the Probate Court of WM County by other counsel, At the time of his
death, the late Mr. Bynil® was visiting and hunting with a former client of
wine. This former client recommended my services to the family,

The personal representatives of the Estate of .Jiminslimng Ellny , deo-
ceased, {il.e., his mother, father and one of his sisters, as Co-Administra-
tors) have asked me to represent them in the prosecution of a civil wrongful
death actlon against the person who fired the fatal shot. I have agreed to
do s0 on the express condition precedent that the Office of the General
Counsel approve the propriety of that representation, The perscmal rapra-
sentatives have consented to my seeking your advice in this matter and under-
stand that my participation in the ecivil matter will preclude participation
in any criminal wmatter that may be forthcoming.

The District Attorney has consented to my representation of the family
In the civil case with the full understanding that I will not be able to
particlpate in any criminal proceedings that may arise out of the death of
Mr. Demmmim®. As a matter of policy in this circuit, all such deaths are
investigated and then presented to the next available grand jury. In the
normal course of events, this case will be presented to the grand jury that
meets in September of 1993,

My participation in this matter to date has been limited and routine,
On the morning that the body was discovered, I received a call from the
sheriff notifying me that someone had been killed in a hunting aceident, In
accordance with our usual policy, I advised him to proceed with an autopsy
of the body and to otherwise assist in the investigation of the circumstances
surrounding this death. The investigation is being conducted by the Lumsiitmd
County Sheriff's office, the Conservation Department and the Alabama Bureay
of Investigation. I have had the usual contact with the officers involved
in the investigation and I have had a conference with gome of the family and
friends cf the late Mr, Bmmmimmp. The conference consisted of a short meeting
in my office in Hiylf. Apparently, a rumor had gotten out that the
cage was not being dnvestigated and that it was not going to be investigated,
I assured them that rumor was not true, that the case was being actively
investigated and that the results of that investigation would be presented
to the grand jury as soon as one was convened after the investigation was
complete,”
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ANSWER 3

You may represent the perscnal representatives of the estate of the
deceased having obtained the consent of both the personal representatives of

the estate of the deceased as well as the codsent_bf the District Attormey

under whom you serve,

DISCUSSION:

Rule 1,11{c}(2), Alabama Rules of Professional Conduct, states as

follows:

"Rule 1,11 'Successive Government and
Private Enployment

® % %k

{c) Except as law may otherwise expressly
permit, a lawyer serving as a public
officer or employee shall not:

* % %

{2) MNegotiate for private employment
with any person vho is involved
as a party or as attorney for a
party In a matter in which the
lawyer Is partilcipating personally
and substantially, except that &
lawyer serving as a law elerk to
a judge, other adjudicative offi-
cer or arbitrator may negotiate
for private employment as permitted
by Rule 1.,12{b) and subject to the
conditions stated in Rule 1,12(b)."

The Comment portion to this Rule gtates that:

* K %

"Paragraphs (a) and (c) do not prohibit =a
lawvyer from jointly representing a private
party and a goverument agency when doing so
is permitted by Rule 1.7 and is not other-
wise prohibited by law."

Rule 1,7(b) states:

"Rule 1.7 Conflict of Interest: General Rule
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{b} A lawyer shall not represent a client if
the representation of that client may be
materially limited by the lawyer's re-
sponsibilities to another client or to a
third person, or by the lawyer's own in-
terests, unless?

(1) The lawyer reasonsbly belleves the
representatlion will not be adversely
affacted; and
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(2) The client consents after consulta-
tion. When representation of multi-
ple clients Iin a single matter is un-
dertaken, the consultation shall in-
clude explanation of the implicatioms
of the common representation and. the
advantages and risks involved."

According to your inquiry, both the representatives of the estats of
the deceased and the Distriet Attorney have consented to your representation
of the estate of the deceased in the civil matter, even though you
partiecipated in an administrative capacity in the initial investigation of
the homicide in question, Dased on these waivers, the Rules of Professional
Conduct do not prohiblit you from representing the eatate of the deceased
and/or its legal representatives in pursuing any civil claim available.

However, since you do occupy the position of Assistant District
Attorney, you are urged to contact the State Ethics Commission or other
appropriate governing body to determine whether anmy financlal benefit you
might derive from this representation would comstitute a vielation of any
provision of the State Ethics Commission or other applicable state law,

Accordingly, this opinion is restricted to the Rules of Professional Conduct

of the Alabama State Bar, and confines itself to same,
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